Amendment relating to the Scheduling of Firm (LD) and Firm (No Force Majeure) Transactions in ERCOT’s Texas Nodal Market

Version 1.0, 7/07/10

AMENDMENT TO THE

Master Power Purchase and Sale Agreement
[/or/ ISDA Master Agreement including the ISDA North American Power Annex] 

Relating to Scheduling Firm (LD) and Firm (No Force Majeure) Transactions in 
ERCOT Upon Implementation of the Texas Nodal Market
This Amendment (“Amendment”) is made this ___ day of ____ 201_, by and between a _____________ (“Party A”), and _____________, a ______________ (“Party B”) (each a “Party” and collectively “Parties”).  Capitalized terms used but not defined herein shall have the meaning ascribed to them in the Master Agreement defined below and/or the ERCOT Nodal Protocols, as applicable.
RECITALS

WHEREAS, the Parties are parties to that certain Edison Electric Institute Master Power Purchase and Sale Agreement dated ________ __, 20__ (“Master Agreement”);
[/or/
WHEREAS, the Parties are parties to that certain ISDA Master Agreement, including the ISDA North American Power Annex thereto, dated as of ________ ___, 200_ (“Master Agreement”);]

WHEREAS, upon implementation of the “Texas Nodal Market” in the Electric Reliability Council of Texas region (“ERCOT”), pursuant to the ERCOT Nodal Protocols, the Parties will be able to schedule Firm (LD) and Firm (No Force Majeure) Products either prior to the time in which ERCOT runs the Reliability Unit Commitment (“RUC”) market or the day after delivery;

WHEREAS, as of the Texas Nodal Market Implementation Date, if both Buyer and Seller do not schedule a Firm (LD) and Firm (No Force Majeure) Product in ERCOT on or before the applicable RUC market scheduling deadline for hourly and day-ahead transactions, ERCOT can assess RUC charges;

WHEREAS, the Parties desire to Schedule Firm (LD) and Firm (No Force Majeure) Products in ERCOT prior to the hourly or day-ahead RUC scheduling deadline, as applicable, and in a manner that gives each Party sufficient time to correct any scheduling errors and the ability to avoid the imposition of RUC charges;

WHEREAS, the Parties understand that submitting complete schedules at least thirty (30) minutes prior to the day-ahead RUC scheduling deadline would give the Parties sufficient time to correct any scheduling errors;
WHEREAS, with effect from and after the Texas Nodal Market Implementation Date, the Parties desire to amend the terms of the Master Agreement, on the terms and subject to the conditions set forth in this Amendment in order to require each Party to schedule Firm (LD) and Firm (No Force Majeure) Products in ERCOT on or before the applicable RUC deadline.
NOW, THEREFORE, for the above reasons, in consideration of the mutual covenants herein, and for good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the Parties desire to amend the Master Agreement as follows:
1. Adoption
The Parties agree that upon the Texas Nodal Market Implementation Date, the definitions and provisions contained in this Amendment shall be deemed incorporated into and applied to the Master Agreement. 
2. Amendments
The Parties agree that:
1. Section 3.2 Transmission and Scheduling [ISDA Power Annex Part[6](b)(ii)] of the Master Agreement shall be amended by adding the following at the end thereof:

“With respect to Firm (LD) Transactions and Firm (No Force Majeure) Transactions in the Electric Reliability Council of Texas (“ERCOT”) region, the following shall apply, notwithstanding any other Scheduling deadlines in the ERCOT Nodal Protocols:

(A) Definitions: 
“DRUC Schedule Deadline” means the time at which ERCOT is required to start the DRUC process.
“HRUC Schedule Deadline” means the time at which ERCOT is required to start the HRUC process.

(B) Buyer and Seller shall Schedule each hour’s deliveries with ERCOT prior to that hour’s HRUC Schedule Deadline. In addition, Buyer and Seller shall Schedule each day’s deliveries with ERCOT prior to that day’s DRUC Schedule Deadline if the Transaction was entered into prior to that day’s DRUC Schedule Deadline.”
2. Section 4.1 [ISDA Power Annex Part[6](c)(i)] of the Master Agreement shall be relabelled 4.1(a) and a new Section 4.1(b) shall be added to deal with Seller Failure with respect to Firm (LD) Transactions and Firm (No Force Majeure) Transactions in ERCOT:
“4.1(b) [ISDA Power Annex Part[6](c)(i)] Seller Failure in ERCOT for Firm (LD) Transactions and Firm (No Force Majeure) Transactions TC "4.1
Seller Failure" \f C \l "2" . If Seller fails to schedule and/or deliver all or part of the Product pursuant to a Transaction, and such failure is not excused under the terms of the Product or by Buyer’s failure to perform, then Seller shall pay Buyer, on the date payment would otherwise be due in respect of the month in which the failure occurred or, if “Accelerated Payment of Damages” is specified on the Cover Sheet, within five (5) Business Days of invoice receipt, (i) an amount for such deficiency equal to the positive difference, if any, obtained by subtracting the Contract Price from the Replacement Price and (ii) an amount equal to the ERCOT charges incurred by Buyer, if any, as a result of Seller’s failure to Schedule a Firm (LD) or Firm (No Force Majeure) Transaction in the ERCOT region prior to any applicable DRUC Schedule Deadline or HRUC Schedule Deadline under Section 3.2. The invoice for such amount shall include a written statement explaining in reasonable detail the calculation of such amount.”

3. Section 4.2 [ISDA Power Annex Part[6](c)(ii)] of the Master Agreement shall be relabelled 4.2(a) and a new Section 4.2(b) shall be added to deal with Buyer Failure with respect to Firm (LD) Transactions and Firm (No Force Majeure) Transactions in ERCOT:

“4.2(b) [ISDA Power Annex Part[6](c)(ii)] Buyer Failure in ERCOT for Firm (LD) Transactions and Firm (No Force Majeure) Transactions. If Buyer fails to Schedule and/or receive all or part of the Product pursuant to a Transaction and such failure is not excused under the terms of the Product or by Seller’s failure to perform, then Buyer shall pay Seller, on the date payment would otherwise be due in respect of the month in which the failure occurred or, if “Accelerated Payment of Damages” is specified on the Cover Sheet, within five (5) Business Days of invoice receipt, (i) an amount for such deficiency equal to the positive difference, if any, obtained by subtracting the Sales Price from the Contract Price; and (ii) an amount equal to the ERCOT charges incurred by Seller, if any, as a result of Buyer’s failure to Schedule a Firm (LD) or Firm (No Force Majeure) Transaction prior to any applicable DRUC Schedule Deadline or HRUC Schedule Deadline under Section 3.2. The invoice for such amount shall include a written statement explaining in reasonable detail the calculation of such amount.”
3.
Miscellaneous
(a)
Entire Agreement. This Amendment constitutes the entire agreement and understanding of the Parties with respect to its subject matter. Except as set forth herein, nothing amends or cancels the Master Agreement or any prior Confirmations thereunder. 
(b) 
Non-reliance.  Each Party acknowledges that in agreeing to this Amendment it has not relied on any oral or written representation, warranty or other assurance and waives all rights and remedies which might otherwise be available to it in respect thereof, except that nothing in this Amendment will limit or exclude any liability of a Party for fraud.

(c)
Headings. The headings used in this Amendment are for convenience of reference only and are not to affect the construction of or to be taken into consideration in interpreting this Amendment.
(d)
Governing Law.  This Amendment will be governed by and construed in accordance with the law specified to govern the Master Agreement and otherwise in accordance with applicable choice of law doctrine.

(e)
Counterparts. This Amendment (and each amendment, modification and waiver in respect of it) may be executed and delivered in any number of counterparts (including by facsimile transmission or PDF files) and all of such counterparts taken together shall be deemed to constitute one and the same instrument.
IN WITNESS WHEREOF, the Parties have caused this Amendment to be duly executed by their authorized officers or agents on the date first written above, but effective upon implementation of the Texas Nodal Market in the ERCOT.
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